INTRODUCTION
Among the most written-about topics in administrative and constitutional law these days is "privatization," an area that in a relatively short time has spawned an immense body of literature. The work has become so prevalent and has so captivated the attention of leading thinkers in these areas that its conception of the nature of governance-its portrait of "privatizing" arrangements as the key focus of concern in understanding our allegedly changing political institutions-has the potential to define the academic lawyer's very understanding of government. Unfortunately, as it will be the purpose of this Article to show, it is also fairly problematic.
One central criticism drives this Article: The very idea that there is such a thing as "privatization" and that it is a meaningful subject of study implies a sociological claim, which may seem obvious and unexceptional, but in fact is importantly mistaken. It implies that there is some distinction between the performance of certain functions by government institutions and performance by private ones, and it implies that the distinction is both real and of very deep significance. A purpose of this Article is to show that this distinction does not exist, and that by employing it, the literature has described the world in an inaccurate way. To that extent this Article joins with critiques of conceptual public-private dichotomies that have been a part of academic criticism for at least 150 years,' though I hope it will add something new and worthwhile to them. Importantly, though, this Article is not an exercise in legal doctrine. It is ultimately an attempt to suggest an alternative sociological picture of institutions of control. That is, the purpose is not simply to deconstruct the public-private distinction as a tool used by courts, policymakers, and law professors, but to offer a picture of governance that can get along without it.
In short, I hope to show that the basic choice in the organization of society is not between organization by government bureaucracy on one hand, and markets on the other-a choice that is assumed in the privatization literature. Rather, the basic choice is between two kinds of bureaucracy, which really do not differ much at all. Indeed, the chief difference seems to be that one of them lacks even a nominal obligation toward the public interest.
While I believe the real problem in the literature is a deep conceptual one, it begins superficially as a problem of definition. Though it is not often explicitly defined, "privatization" normally means, roughly, some conscious choice by an entity of traditional "government" to provide a service or good by enlisting the aid of an entity that is not part of traditional "government." As a concept it appears to find its origin in a popular article by Peter Drucker from the late 1960s. 2 From there, it found its way into 1. See infra notes 65-69 and accompanying text (discussing the history of the publicprivate critique).
2. See Peter F. Drucker, The Sickness of Government, 14 PUB. INTEREST 3 (1969) . Drucker, a business school professor and management consultant, argued that structural features inherent in government made it competent only to "focus the political energies of society [,] ... to dramatize issues [,] [and] ... to present fundamental choices," id. at 17, whereas all other goods-and-services provisions then being performed by government should be "reprivatized" to the "new, nongovernmental institutions that.., sprang up and [grew]" during the twentieth century, id. at 17-18. In such a model, government would remain "the central, the top institution," but would only preside over the actual performance of social functions by private entities, like an orchestral "conductor." Though "reprivatization" in Drucker's mind is not a question of "ownership" in the literal sense of which organizations should own the relevant productive assets, he nevertheless saw "a special role [for] business ....
Id. at 17-23. Drucker's paper is strewn with anecdotal
THE MYTH OF "PRIVA TZA TION"
any number of guru-esque management bestsellers 3 and advocacy-oriented government reports, 4 though it has an important antecedent in a policy begun in the Eisenhower Administration. 5 In any event, this new literature largely considers "privatization" to be a legally formalistic phenomenon.
It is accomplished by deliberate delegation of authority, in the form of some legal instrument (a government contract, a regulation, a statute, perhaps the creation of some free-standing nominally private entity, or some less formal policy instrument) by a formally constituted entity of traditional government.
On one hand, the instinct driving this large literature seems obviously correct. Incidences in which traditionally defined government acquires a good or service from nominally private sources occur in numbers and in ways that are fascinating and perhaps alarming (and perhaps occur more frequently now, as is generally claimed in the privatization literature), and they should be part of legal academic inquiries into the nature of contemporary governance. But the larger significance of those transactions probably is not very well captured in the literature because of its formalistic model and the assumption it implies of fundamental differences between "traditional government" and "private" entities. The problem with a formalistic approach is that the literature's ultimate goal is, or ought to be, claims in support of his argument about government failings, and about the managerial superiority of "private" or "autonomous" institutions, but beyond that he gives little actual proof other than his own opinions.
Of course, the deeper theme in Drucker's paper-that private trade and business associations serve the public interest better than government-was already a century old in 1969, however much he might imply that it was a new idea. Sanctification of private enterprise and aspirations for a private associative state go back at least to the mid-nineteenth century in the United States, and were dominant in public policy between the turn of the twentieth century and the New Deal. See infra note 64.
to understand social phenomena as they exist, and those phenomena are not necessarily well characterized by the law's own distinctions and definitions.
In short, while the literature is content to study one comparatively small set of transactions in which entities of traditional "government" engage, the bulk of the important choices in our society are made by a whole world of institutions 6 that are not entities of traditionally constituted "government., 7 To try to understand it only by looking into legally formal delegations of particular functions leads to a narrow and metonymical picture of social governance, and seems also likely to produce shallow historiographical explanations.
This Article is accordingly an exercise akin to the "new institutionalism" in the social sciences of late, insofar as its basic critique is that the literature fails to model or try to understand the range of institutions that arrange social phenomena, as those institutions actually exist. 8 The literature 6. For the most part I will use "institution" in a narrow sense, which may seem somewhat prosaic. I normally will use it to mean more or less formally organized associations of persons. I frequently will make reference to the very large range of more or less formal, more or less bureaucratic organizations in American society that have some power to engage in behavior that allocates social values. These entities include standard setting bodies, product design consortia, large corporations with respect to their personnel policies and large scale purchase and sales planning, law reform and policy advisory bodies, nominally "private" universities, non-profit corporations and unincorporated societies, churches, large voluntary social or professional organizations, and so on. I do this because the whole point of this Article is to show that not only is "privatization" not new or especially interesting, but for a long time American society has been virtually unique in the degree to which its important decisions have been in the hands of non-"government" bureaucracies. Thus, for the most part I will not much discuss other "institutions" that have influence in the arrangement of society, like custom or ethnicity. However, for an excellent critical review of the use of the term and its generally broader meaning in the social sciences, see Ronald L. Jepperson, Insitutions, Institutional Effects, and Institutionalism, in REV. 1393 REV. , 1398 REV. -1402 REV. (2004 [hereinafter Sagers, Case Study] (discussing the prevalence and influence of a class of nominally private regulatory entities known as "standard setting organizations"); Christopher L. Sagers, The Legal Structure of American Freedom and the Provenance of the Antitrust Immunities, 2002 UTAH L. REV. 927, Legal Structure] (discussing means by which nominally private entities can allocate social values in ways indistinguishable from "government").
7. A difficult problem in this Article is the awkwardness of referring to entities that are "public" or "governmental," and those that are "private" or "non-governmental," since a major purpose is to show that distinctions between these terms are illusions and distractions from meaningful social inquiry. Thus, this Article uses terms such as "traditional government" or "nominally private" or the like, which indicate only the everyday meaning given such terms in legal discourse. The terms have no value for my purposes as descriptions of actual sociological reality, but only as descriptions of how people commonly think of that reality.
8. A very good summary of which is in Walter W. Powell & Paul J. DiMaggio, Introduction, in THE NEW INSTITUTIONALISM, supra note 6, at 1.
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concerns itself almost exclusively with a narrow class of formal transactions and the discrete doctrinal problems they are thought to pose. These are the sorts of problems that other social sciences have overcome (or at least recognized and attempted to address). 9 This Article aspires to a few discrete goals. First, it will show that the concept of "privatization" and the public-private divide on which it is based are not meaningful and cannot guide academic inquiry. Importantly, this argument is not simply about academic method. The public-private distinction plays an important legitimating role in society and its use not only frustrates academic inquiry, it also conceals prevalent and very significant maldistributions of power. In any case, as will be explained at length below, deconstructing this distinction in this context will require two steps. First, the distinction as a jurisprudential proposition-a claim that the public and private sectors can be meaningfully conceptualized and distinguished-must be taken apart and seen for what it is: a normative commitment or aspiration that lacks moral or sociological content and tends to disguise disparities in freedom and power. But the distinction as it appears in the privatization literature also implies an economic argument: Provision of services in "markets"-that is, services provided under the pressures and incentives thought to characterize the "private" sector-will be quite different than functions performed by government. This argument also turns out to be problematic.
As a second major goal, this Article will argue that without concepts of public and private to define itself, study of "privatization" can be seen as simply one aspect of a much larger body of work. This is so in two respects. On one hand, it turns out that a large and diverse range of scholarship in one way or another relates to the private doing seemingly public things and, therefore, even though no one may really think of it in this way, it really ought to be thought of as part of the same endeavor as "privatization." But a whole range of other work, going well back into the nineteenth century, happens to address the same broad issues of institutions of social control, even though it may be unconcerned with any discrete set Most academics seem to think this "privatization" is happening much more than it once did. Many are fairly alarmed by it, though quite a few think that with appropriate corrections in policy or legal doctrine it can be harnessed as a force for good, and one that is well suited to our assertedly New Economy. Above all, virtually everyone seems convinced that it is new and that it is very important. 12. He said it could help government harness the power of "innovation through competition." Id. at 4. Indeed, with a somehow endearing gumption the President explained that all of federal government reform could be "guided" by only "three principles"--that "Government should be: citizen-centered, not bureaucracy-centered; results-oriented; [and] market-based, actively promoting rather than stifling innovation through competition." Id.
13. Critics noted that a significant Santorum campaign contributor was a private weather information provider, and that still it would be taxpayer dollars generating weather information that would then become the sole re-saleable property of private companies. Id.
A. The Literature as It Exists
The resulting literature now includes a huge number of law journal articles, 14 quite a few of which are very long,' 5 as well as an unusual number of law journal symposia 16 and many books. 17 Whether or not "privatization" is new, this literature to a large extent truly is-much of it dates from no earlier than 1990, and a surge of it began in about 2000, 14. For a survey of which, see infra notes 22-41 and accompanying text. While by its nature this Article, for better or worse, must indulge in a certain sin-really long string-cite footnotes-it will make no attempt to list all the articles that have appeared, an effort that could itself consume a short law review article. Suffice it to say that there have been a lot. Online database searches identify several thousand articles that use the words "privatize" or "privatization" and more than 600 that contain these words in their titles.
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HeinOnline --59 Admin. L. Rev. 43 2007 perhaps in response to campaign rhetoric of that year. 1 8 This literature extends throughout a variety of social science fields, and it is especially voluminous in law. It is useful for its collection of a large amount of sociological raw data-namely, a large collection of individual instances of conscious choices by government entities to provide some good or service through a non-government entity. The literature is mostly subject-matter specific. That is, each individual book or article normally focuses on the conscious government choice to perform some specific function through a nominally private entity. Much of the work has focused on contracting out welfare and other social services, 1 9 health care, 2° law enforcement and corrections, 2 ' military functions, 22 [59:1
HeinOnline --59 Admin. L. Rev. 46 2007 Most of this literature concerns privatizing policies of the United States federal and state governments. This is not really parochialism, because "privatization" in the United States is in some sense different than "privatization" in most of the rest of the world. 33 However, a subset of the literature takes a comparative approach 34 or focuses purely on privatizing in foreign regions. 35 Finally, not all work in this area is subject-specific. Some takes a more abstract, theoretical view, 36 though often the articles generalize mainly by collecting more than one subject-specific case study. 37 While this literature is often as much journalistic as it is theoretical or constructive, it normally offers some suggestion for legislative or case law correction.
Most of the policy-talk, oddly enough, begins with a presumption in favor of the status quo. Even the more careful analyses tend to take the current state of public-private relations-and even 33 . Namely, in most other places extensive state ownership of industry was common until at least the mid-twentieth century, and therefore "privatization" in most of the world literally means the transfer of state-owned assets to non-state entities. This obviously is the case in the former Soviet states, but is so even in Western Europe, a result of the early twentieth century success of socialist political programs, which only began to unravel in recent decades. In the United States, by contrast, government entities have almost never directly owned productive assets and have controlled significant industrial functions only in times of war. Therefore, "privatization" here can only mean the giving away of seemingly governmentalfunctions. See perceived changes in the state of things, which sometimes are said to have produced "hybrid markets" or "hybrid public-private entities"-as pretty much satisfactory. 38 
B. Preliminary Problems Throughout the Literature
Several basic weaknesses affect this body of writing. They are important to this Article because they all in their own way contribute to the literature's fundamental problem, which is its assumption of a meaningful public-private divide. First, though it may seem to be a fairly superficial weakness, most of the large body of recent writing neglects prior work on non-state governance, going back at least to the 1920s. 39 Again, a purpose of this Article is to show the breadth of the issues raised by the very idea of "privatization" as an important focus of concern. For whatever reason, current literature has neglected much of the older material even though 38. For example, Jody Freeman's large and influential output has gone farther than most in stressing that we must revise the way we currently see things-that we must understand the mechanisms of "governance" to comprise both public and private players. From that point on, however, her work seems to comprise mainly an optimistic defense of the status quo, along with a curious affinity for taking the middle way in all matters of doctrinal controversy that the status quo might pose. Her habit of presenting this as a matter of seemingly neutral, practical policy conceals what is in effect quite a conservative perspective. See, e.g., Freeman, New Administrative Law, supra note 16, at 819 ("How and under what conditions we ought to constrain private actors depends ... on the advantages they offer and the threats they pose .... "). Likewise, Alfred Aman believes the world to be so radically different than commonly perceived that an essentially new administrative law is required, which would be appropriate to the "complex nature of the hybrid markets that privatized governmental services create." Alfred C. Policy-Making Process, 37 J. POL. 2 (1975) . The United States government itself also has maintained a lively interest in these matters for several decades. Notably, the Government Accountability Office (GAO) (formerly the General Accounting Office) has issued reams of widely read reports over a long period, often quite cautionary in tone. See, e.g., GENERAL ACCOUNTING OFFICE, CIVIL SERVANTS AND CONTRACT EMPLOYEES: WHO SHOULD Do WHAT FOR THE FEDERAL GOVERNMENT? (1981) .
Likewise, the Office of Management and Budget during the Kennedy Administration roundly criticized the influence of federal contractors in its influential "Bell Report," so named for that office's director of the time. See BUREAU OF THE BUDGET,
REPORT TO THE PRESIDENT ON GOVERNMENT CONTRACTING FOR RESEARCH AND DEVELOPMENT (1962).
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HeinOnline --59 Admin. L. Rev. 48 2007 much of it is directly relevant. Interestingly, some of that prior work was to the effect that previous fetishes for privatization or making government more "business-like" were so much snake oil.
40
Other weaknesses, moreover, seem more serious. To be fair, some of the problems to be discussed here are matters of jurisprudential first philosophy characteristic of much legal scholarship, in that the literature adopts the traditional model of the law professor as an uninvited amicus curiae. 4 1 They are nevertheless relevant because they help explain how the literature has misconceived its own subject matter.
As a consequence of the amicus model much of the work remains basically atheoretical, consisting mainly of extensive, more or less journalistic reporting on the wide range of arrangements said to "privatize" government functions. It often fails even to consider the plainest issues of legal theory raised by these arrangements (like whether there is a meaningful distinction between "public" and "private," or whether private ordering can be said to be meaningfully different from "law"), and it is not much given to social or political abstraction.
Its main substantive contribution typically is to suggest some doctrinal correction to some existing legal rule that is relevant in some way, which assertedly will address the relevant concerns. REV. 405 (1996) .
41. To call this a problem has itself been the subject of hot debate, and it is an artifact of the unspecified means and ends of legal scholarship. Under these circumstances, it can be hard even to say what seems wrong with an existing body of work, and it can seem unfair to blame anyone for writing it in one way rather than another. I report with relief that I am not the only one who thinks these things, and one need consult neither radicals nor skeptics to find agreement on them. See, e.g., Deborah L. Rhode, Legal Scholarship, 115 HARV. L. REV. 1327 , 1330 (2002 REV. 489 (1999) . The non-delegation rule is another frequent topic. See, e.g., Krent, supra note 36; Metzger, supra note 15. The amicus model also provides some judicially manageable distinction between "public" and "private." See, e.g., Metzger, supra note 15, at 1388-89. Again, this is not to say that contributions of legal theory have somehow been necessarily bad. Metzger's and Krent's papers on the non-delegation rule, for example, both seem very thoughtful and interesting. The problem is that they ask only those narrow questions of doctrinal theory, and do not inquire any further into the rich field of social and jurisprudential theory posed by "privatization." Admittedly, some doctrinal contributions have been more expansive. Alfred Aman probably has gone farther than anyone, urging disposal of "state-centered notion[s] of ... public law," in favor of a "non-state focused approach to procedure" that would in effect "privatize the Administrative Procedure Act." this advice will be welcomed by its intended recipients, and for that matter the complex and problematic question whether, even if courts were to take any advice, changes in the rules they apply would have any effect on larger social phenomena. Even the most general, theoretically informed inquiries often merely offer practical advice to policymakers, 4 and sometimes the work really suggests no solutions or theoretical observations at all. 45 Aman, Democracy Problem, supra note 38, at 1500. Aman so desires because " [w] here powerful institutions control important aspects of individuals' lives, there should be a legal commitment to a level of process necessary to assure transparency in the decision-making process regardless of the label we place on the entities involved." Id. Much of his background discussion is very interesting; in particular, his suggestion that "market democracy" may be sufficient assurance of "transparency" in many private arrangements, and his technical corrections to public contracting (which essentially would re-model contracting-out decisions as something quite seperate from contracts) are very thoughtful and commendable. But again, notice that although he does not say so explicitly, Aman's argument in effect boils down entirely to a purportedly more appropriate determination of whether a particular entity should be treated in the same way that government is treated, or whether, under the circumstances, it should not be. For reasons of political expediency he suggests this be done by a new federal statute modeled on the APA, rather than through case law. His primary suggestion is merely a doctrinal tweak to the public-private distinction. See id. at 1501.
43. The courts are unlikely to take direction on these matters from academic books and law review articles. As to the public-private distinction, for example, their approach is one of rigid and knee-jerking formality, and they have been using it for a long time with only rare deviation. They do so notably in applying the "state action" rule in civil rights cases. See, e.g., NCAA v. Tarkanian, 488 U.S. 179 (1988) 1698-1703 (2d ed. 1988 ) (describing contemporary state action case law as the search for a distinction between "government" and "private" actors, and ultimately as the search for a "rule subject to constitutional scrutiny [that can] be restated at the decisionmaking level at which a government actor is responsible for its formulation"). Another notable area in which the distinction is applied very rigidly is in antitrust immunity for political conduct. See, e.g., Mass. School of Law at Andover v. Am. Bar Ass'n, 107 F.3d 1026, 1036 (3d Cir. 1997) (holding the American Bar Association (ABA) immune from antitrust liability for its law school accreditation activities, on the theory that the "private" ABA had done no more than submit its opinion of plaintiff law school to state governments). Courts sometimes employ the distinction in areas like Establishment Clause cases. See, e.g., Good News Club v. Milford Cent. Sch., 533 U.S. 98, 115 (2001) (asking whether in-school religious conduct violates the First Amendment by asking whether it was genuinely the conduct of the public school defendants). Most obviously for present purposes the courts have applied the publicprivate distinction in cases alleging unconstitutional delegations of regulatory power to private parties. See Krent, supra note 36, at 69 n.17. The exception that proves the rule is virtually an orphan in the Supreme Court's jurisprudence and is more than fifty years old. See Shelley v. Kraemer, 334 U.S. 1 (1948). The courts are abetted in this rigidity by the advice of many legal thinkers that the autonomy and "private" status of non-government associations is important to protecting individual liberty and constraining government abuses. See, e.g 44. See, e.g., DONAHUE, supra note 21 (offering transaction cost-based guidance as to which "public" functions can safely be contracted out and which should be retained in government control); Aman, Democracy Problem, supra note 38 (urging a revised conception of administrative law designed to cope with "hybrid" public-private governance entities).
45. For example, Professor Minow argues that healthy apportionment of public and Yet more serious are certain philosophical precommitments generally shared in this literature. First, the literature states or implies a strong presumption of relatively stable definitional boundaries, and thus shares a metaphysical realism about legal institutions. Law deploys generalizations whose extensionality is thought to be meaningful and metaphysically "real"-in short, law is distinctions-and the privatization literature takes for granted that the distinctions are not subject to radical deficiencies of epistemology or metaphysics. Thus, it is presumed, things are different, in ways we can identify with confidence, and important policy consequences can be made to depend on the differences. Accordingly, the literature remains uncritically hung up on purely formal, conceptual distinctions between juridical entities, which assertedly exist and are assertedly distinct from one another.
Second, the literature systematically exaggerates (or at least leaves unexamined) the significance of legal doctrine itself. The over-emphasis seems based neither on any practical evidence nor on any serious theoretical examination, but rather it reflects a shared socialization among law school graduates. By our traditional approach to questions of policy, in which all lawyers are trained, we assume that law in application necessarily bears a close relationship to the social phenomena it purports to regulate. We should recall that we are also mostly socialized to identify law in the manner of the Holmesian "bad man"-that is, we perceive legal doctrine as a prediction of the future behavior of the particular appendage of government that is the courts.
46 Accordingly, our basic approach to policy is to assume that the behavior of the courts correlates closely with the social phenomena in question, but that assumption is rash. 47 of what the courts will do in fact, and nothing more pretentious .. "). Because Holmes' "bad man" has been the subject of much discussion, see, e.g., Frederick Schauer, Prediction and Particularity, 78 B. U. L. REv. 773, 773 n.2 (1998) (collecting and discussing perspectives and critiques), let me be clear that what I mean by the "bad man" model is that law is nothing more than a prediction of the future behavior of a particular institution.
47. The character of the relationship is an empirical question, and indeed, a body of modem jurisprudence indicates that there is no strong relationship. Famously both law and economics and critical legal studies are said to share with a common predecessor, legal realism, a skepticism about the real significance of legal doctrine. In particular the Coaseean tradition in law and economics and also much of the private ordering literature are to the effect that legal rules are often secondary at best to results actually observed in practice. Moreover, while the question remains one of untested empiricism, the astonishing infrequency of actual litigation in contemporary America must attenuate this relation even 
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HeinOnline --59 Admin. L. Rev. 51 2007 to this Article is that legally formal delegations to "private" entities and the issues of administrative and constitutional law they seem to raise seem significant only because the range of quite formal, bureaucratized social management functions already long in the hands of "private" entitieswhich dwarfs those recently "privatized"-is invisible if one looks for policy problems only in the positive "law." Thus, what makes more sense as a broad sociological analysis of institutions has remained narrowed in focus on the particular behavior of American bureaucrats over just the past several years.
Perhaps a resulting problem is that much of the privatization literature seems to have a poor grasp of its own historical background. As suggested at several points already, the legally formalistic definition of "privatization" normally excludes a significant range of social phenomena that are not substantively distinct from the government relationships under review. It also causes most writers to take for granted that "privatization" has become much more frequent in just the past several years. 4 8 Even the most thorough analyses, even when they acknowledge prior instances of conscious government delegation, typically claim that "privatization" as it now exists really began sometime around the advent of Thatcherism and was transported here only during the Reagan Administration. 49 This raises several problems. First, even on the narrow definition of "privatization," it is false. Instances of privatization in the United States are not only old, 50 but have occurred in profusion for a long time. 5 " 48. Incidentally, with a disappointing predictability, the literature often explicitly or implicitly associates this "new" privatization with the "new" economy of the internet, globalized commerce, mass communications, and so on, with the underlying claim often being that privatization is a natural or at least inevitable thing, because traditional government neither can nor should perform all the complex social ordering that is now required. A certain cautionary history surrounds this sort of thing. See, e.g to focus only on formal, conscious acts of government delegation, the existing literature's account of it is not very good, for that kind of "contracting out" was hugely employed by the federal government for four decades prior to the Reagan Administration.
The United States military began a tradition of reliance on nominally private research entities and "management" consultants starting at about the time of World War II. This Elsewhere, private service of nominally public ends has occurred extensively and for many centuries.
The narrow account is also misleading to the extent it suggests that United States governments once managed some much larger range of social functions than they now do. On the contrary, Americans have long left much more to the private sector than other Western nations, 53 and prior to the 1960s American governments regulated much less of society than is now commonly perceived. 54 It appears that a key piece of the evidence for "newness," whether explicitly acknowledged or not, has been that politicians talk about privatization, claim they have accomplished it, and congratulate themselves for it a lot. But political rhetoric must be among the most misleading hearsay, and in this particular case it has been very bad evidence of reality. For one thing, prevailing rhetoric has caused privatizing to be commonly thought of as a conservative policy, but that is not the case. For example, despite the fanfare of its promises and the fears it engendered, the Reagan Administration's privatization agenda was much less successful than is commonly thought, 56 and the Clinton Administration failed to acknowledge that much of the downsizing for which it took credit was an inevitable side-effect of the "peace dividend" that followed the end of the Cold War.5 7 Finally, one might remember the general predilection of politicians for faddish policy trends-what Jerry Mashaw calls "the management fraternities' panaceas du jour. ' '58 Those fads often are most remarkable for the speed with which they are first idolatrized and then forgotten, and the recent fetish for "privatization" is driven by them. Their lack of rigor degrades the reliability of the politicians' talk that they inform.
So is there anything actually new, or at least unique, about "privatization" as the literature has defined it? Surely it is real in some sense. Tax revenues can be expended through various channels that differ from one another institutionally, and presumably those different payment streams produce outcomes that differ from one another in various qualities. 59 Also, it is "important" in some sense, in that on a superficial political level it makes sense for voters to care about how some particular public service is provided. Likewise, it seems that while politicians frequently exaggerate their own privatizing efforts, political actors do in fact sometimes modify the personnel and streams of payments by which government treasury expenditures lead to policy outcomes. It may even be that instances of this behavior have become statistically more frequent, and certainly they are more talked about than they once were.
But does that mean anything has really changed? Is this evidence that the world is changing, or just its decor?
In any case, as one final problem, the literature's formalistic definition of its own topic and the resulting failure to appreciate the larger picture has kept it isolated from other schools of thought to which it has obvious theoretical affinities. For example, privatization authors seem uninterested in the recent vein on the governmental role of non-state voluntary associations 60 or the historical literature on American associationalism generally. 61 Likewise they have neglected the older but still-thriving tradition that concerns "private ordering,, 62 the critique of private property 60. In the legal literature, most of this work is to the effect that private groups, like families, social clubs, and churches, perform a function of such purely social significance in society that they should be understood as essentially governmental or sovereign. Its thrust is that these groups are fundamental to individual freedom and actualization and therefore deserve special legal status. See, e.g., Hills, supra note 43 (arguing that such organizations should have the right to govern their own members); Snyder, supra note 52, at 399; Vischer, supra note 43. Interestingly, neither the American "privatization" work nor the "voluntary associations" work in the law reviews appears to be aware of the strong relevance of the political theory of Jiurgen Habermas, and the general significance of private associations in European thought. At least one work, however, has given the matter extensive thought. See SCHEPEL, supra note 6, at 11-21. 61. A large literature recounts the rise and influence of private associations in American history, meaning in particular trade and professional associations. See, e.g., ELLIS W. HAWLEY, THE NEW DEAL AND THE PROBLEM OF MONOPOLY 1-71 (1966) (chronicling the rise of business associationalism at the turn of the twentieth century, which culminated in the National Industrial Recovery Act in 1933); ROBERT F. HIMMELBERG, THE ORIGINS OF THE NATIONAL RECOVERY ADMINISTRATION: BUSINESS, GOVERNMENT AND THE TRADE ASSOCIATION ISSUE, 1921 -1933 (2d ed. 1993 ; JAMES WILLARD HURST, LAW AND THE 84-88 (1956) (noting the dramatic increase in the formation and activities of private political and trade associations beginning in the 1860s, and arguing that the trend reflected growing concern over concentration of capital and political power in private hands; as Hurst says, "[t]heir development reflected pervasive unease and dissatisfaction with emerging patterns of power and the lack of defined policy toward emerging issues"); BRADFORD SMITH, A DANGEROUS FREEDOM (1963) (chronicling the history of American associationalism and the constitutional right of assembly); Ellis W. Hawley, Herbert Hoover, the Commerce Secretariat, and the Vision of an "Associative State," 1921 -1928 , 61 J. AM. HIST. 116 (1974 .
CONDITIONS OF FREEDOM IN THE NINETEENTH-CENTURY UNITED STATES
62. Work on "private ordering" is diverse. It has its roots in part in Coase, as much of it concerns the arrangements people make with one another in the absence or in spite of law, Again, each of these preliminary problems, in their own way, contributes to a deeper problem-the assumption that there is a meaningful difference between the government bureaucracies from which functions are "privatized" and the private delegates that receive them. In other words, the very idea that there is "privatization" or that it is importantly different from other institutional arrangements implies a commitment to some fairly strong public-private distinction. 65 Public-private dichotomies are very old, and the idea that there is some meaningful and administrable difference between public and private affairs, as a jurisprudential proposition, is central to liberal political philosophy. 6 6 They are also omnipresent and come in a variety of guises-we perceive separate public and private spheres relating to our personal and family lives, sexual morality, spiritual and civic affairs, economic activity, and no doubt many other areas. But as mentioned above, the two respects in which it is important to address the distinction here are in its role as a conceptual jurisprudential proposition and in its role as an economic argument-in which it assumes that markets are importantly different from government bureaucracies. An obvious challenge for scholarship in this area is that the line-drawing problem of the public-private distinction must be addressed by some doctrinal means by any proposed policy correction to privatization problems. More sophisticated scholarly efforts normally acknowledge the distinction's difficulty, 67 as its use in the courts has been among the most criticized doctrinal issues in modem times. 68 However, in privatization and elsewhere, legal academics frequently go on to assert that it nevertheless can be handled through some second-best or heuristic alternative. 69 Some of these efforts seem surprisingly formal and uncritical, 70 thorough efforts can be unsatisfying, 7 ' though often they can be quite subtle. 72 They are all understandable; one sometimes senses that these authors, consciously or unconsciously, are really struggling to avoid confrontation of a Marxist instinct, which under current circumstances would be quite unfashionable.
While she evidently distrusts legal formalisms and any bright lines between government and private sectors, she decries arguments either that "there is no such thing as 'public' and 'private' or that "there is no such thing as an agency." She then adds that: "There is clearly such a thing as the Environmental Protection Agency, the Securities and Exchange Commission, or the Internal Revenue Service. You can visit their headquarters in Washington." Freeman, supra note 15, at 572 (emphasis added). Surely the fact that a particular brick-and-mortar building exists in a particular city is the most unimportant of sociological facts, so long as the question is the existence of some organization of human individuals and the delimitability of its "boundaries." Those phenomena seem to have little to do with any tangible object-if indeed they are real phenomena to begin with. Perhaps Professor Freeman meant this only as a shorthand way of implying that we can make use of our instincts heuristically, despite penumbral uncertainty, because of the obviousness of core cases. But the existence of an institution and its attributes are not made "clear" even by thorough, case-specific analysis of directionalities of power, flows of money, information and resources, allegiance to constituencies, or any number of non-legal norms-analysis of a sort largely absent from this literature.
71. For example, as mentioned above, see supra note 45, Professor Minow has suggested that public and private concepts have to be retained, and she thinks that appropriate lines between them can be set, apparently without much difficulty, but only through a process of public debate and not through legislation or adjudication. She says that debate can find workable solutions so long as it considers a list of appropriate values, which she supplies. She takes this view because, like most other thoughtful thinkers on the matter, she acknowledges the difficulty of the public-private distinction, and thinks its problems would make it too hard to come up with a priori doctrinal solutions to public-private partnership problems. "The lines themselves are historical inventions," she says, each being merely "a fiction, a convention of speech." MINOW, supra note 17, at 22, 29. Tellingly, however, and even aside from the radical problem of moral epistemology behind her list of appropriate values (how does she know they are the right ones?), her list contains such an evenly balanced collection of opposing ideals as to be thoroughly indeterminate. See id. at 45-46. Moreover, even having admitted its difficulties, she proceeds as if the "line" is meaningful and administrable, and can be a part of purely rational public exchange. For example, she takes as a chief purpose to show that there have been "crossing [s] [of] boundaries," a phrase she uses at least once every few pages, and ultimately she asserts that "the underlying concerns that the[] words ['public' and 'private'] signal should guide debate and decision." Id. at 33. Accordingly, she is comfortable, despite the distinction's "notorious[] complex [ity] ," announcing that religious hospitals should not be considered "public" even when they are dominant in a community and predominantly federally funded. Id. at 29, 35. Her reasons consist only of her view that "[p]reserving their status as private entities is vital to promote freedom" and " [t] he simple receipt of public dollars does not convert a private entity into a public one." Id. at 35. To this extent, having acknowledged doctrinal indeterminacy and having tried to patch it with public debate, Professor Minow is left with a moral relativism characteristic of all apologetic defenses of democracy-and one inconsistent with the moral undercurrent running throughout her work and most of the privatization literature. Winding up in that position also betrays the public-private distinction's lack of any moral or sociological content.
72. See, e.g., Metzger, supra note 15, at 1462-63 (suggesting a "private delegation" doctrine to judge the constitutionality of privatizations, as a means of properly differentiating exercises of governmental from non-governmental power; Metzger's test essentially depends on agency concepts, insofar as it asks whether the private deputy acts on "behalf' of government); Radin, supra note 69; see also Verknil, supra note 67, at 402-21 (extensively discussing the history and current content of the distinction).
HeinOnline --59 Admin. L. Rev. 58 2007 However, I believe that, even for their apparent reasonableness, these approaches are all quite wrong, and that it is useful to move a step beyond. 73 Indeed, with a little thought, one of the commonly made claims in the "privatization" literature can seem bizarrely false. It is not so that most cases posed under the distinction are obvious "core cases," and that, except in rare cases at the periphery, the distinction can be easily employed on some commonsense basis. On the contrary, though its failings are often hard to see (because belief in the distinction is so firmly embedded), they are omnipresent. In particular, as a proposition of legal doctrine the distinction frequently calls for different legal treatment of entities that are substantially similar. By generally rendering the laws that impose publicregarding obligations inapplicable to "private" entities, the distinction creates what may be a very large sphere of social action-in which major allocations of social goods are made-that is freed from our basic frameworks designed to ensure that those allocations are made in the common interest.
The critique can be stated more formally. In one standard version, the analysis begins with the Hohfeldian view that every "right" necessarily limits countervailing freedoms.
74
Because "rights" in our system are themselves laws given by our government, backed by official coercion, the seemingly private exercise of any such right in fact entails the exercise of public power. 75 Therefore, no difference seems left between public and private action that will robustly resist counterexamples. 76 73. To be clear, this Article does not aspire to doctrinal critique as such, and prescribes no doctrinal medicine. However, careful analysis of this one point of doctrine is useful to the larger conceptions of governance institutions discussed here and to why existing talk about "privatization" seems misdirected.
74. Wesley Hohfeld long ago observed that "rights" necessarily imply limits on countervailing freedoms. But as later theorists observed, this insight could prove to be quite subversive to traditional liberal accounts of our legal order. See FRIED, supra note 63, at 51-55 (discussing the logical end-point of the Hohfeld-inspired Progressive critique of "rights"); Sagers, supra note 65, at 236 n.62 (discussing this insight and Fried's interpretation of it).
75. Progressives in the early twentieth century were quick to seize on these implications of Hohfeld's work, particularly in their attack on liberty-of-contract case law (though Hohfeld may neither have agreed nor anticipated their view). As Barbara Fried notes, Hohfeld's views were recognized immediately by Progressives for their "seditious implications." See FRIED, supra note 65, at 53, 103-04.
76. One obvious difference might seem to be that an individual and a government official are differently incentivized, insofar as the individual's exercise of rights are necessarily personal. But are they really so different? While having no fealty personally to public choice doctrine, I would suggest that one undeniably appealing insight is its observation that government agents necessarily serve their own interests at least some of the time, and at least sometimes service of those interests is amplified through the agent's discretionary exercise of official power. Metzger's view that a "private" actor becomes in some sense "public" when it acts as government's "agent," see supra note 15, is not actually apt because it is not so much a defense of the distinction as it is a means of employing a distinction that is already presumed to exist and to be usable. After all, should she really be understood to argue that there is an important and robustly defensible difference between a The distinction remains ubiquitous, however, and it will be useful to examine the several defenses made of it. First, the purely formal, institutional positivism often driving it is quite weak. For example, imagine that a standard-setting body composed of representatives of an industry promulgates a model standard for the design of their products, and then state and local governments adopt that standard as law through an unreflective rubber-stamp. 7 7 In no meaningful way did any body of traditional government formulate the underlying policy, even though in some superficial sense it would be easy to say so, and even though the public-private distinction would cause most lawyers to think it. 78 Recognizing the misleading character of this sort of formalism, most legal thinkers prefer the more nuanced distinction that, unlike private actions, the state's pronouncements are backed by legitimate coercion and, in particular, that the state may employ ultimate forms of violent coercion. 79 While maybe more intuitively appealing, this too turns out to seem quite weak. A wide array of nominally private associations can impose fines, expulsion, and other sanctions 80 and to insist that the coercion open to state actors is importantly different from these sorts of penalties would be to insist that, say, a civil antitrust enforcement action is not "law" because it is not enforceable by death. Very similarly, it is not useful to distinguish "government agent" and the "agent" of a corporation that is itself an "agent" of the government?
77. This happens with astonishing frequency. See Sagers, Case Study, supra note 6, at 1398-1400 & n.15.
78. That this approach is weak has hardly prevented the courts from adopting it. See Mass. School of Law at Andover, Inc. v. Am. Bar Ass'n, 107 F.3d 1026, 1027 (3d Cir. 1997) (holding the ABA immune for law school accreditation activities, finding them to be merely appeals to government to deny bar admission to graduates of non-accredited law schools); Sanjuan v. Am. Bd. of Psychiatry & Neurology, Inc., 40 F.3d 247, 250 (7th Cir. 1994 ) (holding that although defendant psychiatric certification board's decisions were the basis of granting certain state benefits, the board was not a "state actor"); Sessions Tank Liners, Inc. v. Joor Mfg., Inc., 17 F.3d 295, 299-300 (9th Cir. 1994 [59:1
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At least in our society, subjection to many forms of state authority is voluntary to some meaningful extent, and subjection to many forms of nonstate authority is only "voluntary" in the same formal sense as was implied in the liberty of contract case law.
8 ' A subtler approach might be to say that only those acts publicly perceived to be "legitimate" acts of government should be considered "public." Legitimacy might be an important element of government power in that it enables the authorities to rule with minimal coercion. The problem is that allegedly "private" entities hold influence that is popularly legitimized in ways not meaningfully distinct from the legitimization of government. For example, Americans do not commonly question the coercive power of organized business entities over their employees. No one would seriously doubt that such power exists, and most would not doubt its legitimacy. 83 Indeed, the most important critique of the distinction may be one that is brought into sharp relief by the subject of this Article. Though it is not often stated, a difference presumed to exist between the "public" and "private" is that, in the former, allocations of social values can be made in a generalized manner; whereas, in the latter, they are conceptualized as only the aggregate of individual transactions-namely, as (often somewhat mystically) idealized transactions of "market exchange." But this is also incorrect.
Among the range of non-state entities making important allocations in American society, there are literally thousands-including standard setters, product design consortia, large corporations, voluntary professional associations, and so on-that are capable of making large 81. See Sagers, supra note 65, at 243-44 & n.93; see also Snyder, supra note 52, at 378 (providing a persuasive argument on this point along with several illustrations). LIFE 352-62 (1965) ; Nadel, supra note 39, at 18-19 (discussing this aspect of Easton's definition of "public" policy).
Cf DAVID EASTON, A SYSTEMS ANALYSIS OF POLITICAL
Strictly speaking, this actually differs from Easton's definition of the subject matter of political science-the "authoritative allocation of values for a society ....
He says an allocation can be "authoritative" so long as it is likely to be accepted within a society, even it if is perceived to be illegitimate. See Easton, supra note 9, at 286-87. 83 . The "legitimacy" here is driven by the logic of property. The proprietor may hire, fire, discipline, impose institutionalized norms, and socialize workplace behaviors (including whole attitudes, moralities, and personalities) because the proprietor owns the productive assets at issue and its revenues. By characterizing the coercive potential of property as simply a private right of ownership, the common view renders the employee's subjection voluntary and therefore, in the popular perspective, fair. Thus, property and "privateness" are themselves agents to legitimize otherwise contingent and debatable allocations of coercive influence. See Sagers, supra note 65, at 245-46 & n.100 (developing this argument and relating it to the larger concept of "power" generally).
allocations by generalized fiat. The effectiveness of these gestures does not depend on whether the acting entity is a "public" one, but only on whether it has power of some nature over some class of persons. 4 Ultimately, the public-private distinction, like many other rules of law, is merely a normative commitment that happens to appear as an identification of pre-existing nature. Common defenses of this distinction do not explain its durability. In fact, the only clear explanation, and the only sense in which the distinction even approaches some meaningfully real metaphysical status rather than that of raw, normative politics, is from the view of the Holmesian bad man. The distinction has content neither as a proposition of morality nor as a description of sociological reality, but it does to some extent explain how courts decide cases.
Courts are institutionally constrained to enforce binding government statements, but not, for instance, pronouncements of the president of General Motors. But the distinction is hollow and uninteresting as a description of anything except for what the courts will do. As Mark Nadel says, "[w]hen we say that a member of the school board in Sheboygan, Wisconsin, is part of 'the authorities' but the president of General Motors is not, we cannot go very far in understanding political behavior or public policy. 86 What remains might be the explanation behind this explanation-that is, the reason that such a seemingly feeble, clumsy and arguably harmful little doctrinal trick could enjoy such tenacious longevity. The apparent answer is not theorizable or systematic, and seems at least in part political. To some extent the distinction appears convenient to preserve a particular normative conception of the arrangement of society-that is, it is literally conservative. Moreover, it is easy to overlook the distinction's significance in setting the terms and limits of our political consciousness. While one surely can find strong statements of its value to liberal society, 87 there is perhaps less conscious awareness these days of its role in justifying the going order of things, and rendering fundamental criticisms of that order implausible, despite what otherwise might seem to be its ugliness. Indeed, though we give it little thought, whether the distinction has some 84. For example, as even the Supreme Court has recognized, standard setting groups can have real power not only when their standards are adopted by actual governments, but also when standards are merely of their own independent effect. See Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492, 498 n.2 (1988) .
85. Though, indeed, the distinction is problematic even as a bad-man prediction. Courts frequently give (often outcome-determinative) weight to the government-like acts of nominally "private" entities. See, e.g meaningful reality goes to the very moral legitimacy of the liberal capitalist order. To the extent that the legitimating function in this respect is to disguise unequal distributions of power, this is again a Hohfeldian insight and one familiar from the work of some realists and critical legal theorists. Though legal discourse largely denies it, formal "rights" and "duties" are in practice vessels to be filled with the substance of prior endowmentsendowments of skill, social position, wealth, or other phenomena that give substantive value (or lack thereof) to their holders.
Importantly, however, defense of the distinction is not ideologically specific; indeed, critics and proponents of "privatization" both require the distinction as basic to their positions. Despite its weaknesses and the instinct of many to attack it in certain circumstances, there is no across-theboard political will to dispense with it. 89 Advocates on both left and right make use of the distinction in different contexts, and its invocation appears to be mainly a matter of political convenience.
B. Markets as Institutional Alternative to Government: The Public-Private Distinction as an Economic Argument
A second major theoretical critique is required. It is very commonly assumed that our two basic choices for organization of society are government bureaucracy and markets. 90 REV. 109, 115-16 (1989) (criticizing facile use of the distinction). It has surfaced in interesting ways in judicial opinions. See, e.g., Richardson v. McKnight, 521 U.S. 399, 410-11 (1996) (refusing to grant a private prison guard defendant in a § 1983 action the same immunity as would be enjoyed by traditional government prison employees, and basing the distinction on the "market" influences that govern private prisons but do not govern public ones). Indeed, this basic distinction and the mutual exclusivity of the two options is sometimes taken for granted even by sharp critics of neoclassical orthodoxy. See, e.g., Herbert A. Simon, Organizations and Markets, 5 J. ECON. granted in the privatization literature that when government cedes a function to the private sector, market forces will regulate it. 91 This plays a very important role in rhetoric and research on privatization because it is taken for granted that a systematic and fundamental difference between the two spheres is that actors within them are differently incentivized. However, though it may sound surprising to some, investigation remains highly incomplete of the aggregate of self-serving, essentially pecuniary instincts that, if left unfettered, are believed to orchestrate much of society's workings. The actual prevalence of such markets and the impact that other social institutions may have on them are questions of empirical sociology that remain almost completely unanswered.
It is worth observing first that the critique here need make no recourse to the well-known and contested sub-genre that critiques law and economics and price theory generally. 92 We may assume that price theory remains fully wholesome and above reproach in its own sphere-as a deliberately abstracted description of genuinely individuated transactions, incentivized by personal human desires, and constrained by competitive demand for scarce resources. The claim here is that price theory has little or nothing to say about at least some certain classes of social ordering decisions, and that
THE MYTH OF "PRIVA TIZATION "
no one knows how much of society is governed by them. 9 3 As I hope is obvious at this point, the aim of this critique is that that world of which I have been speaking-the range of more or less formal and bureaucratized entities making important allocations in society-is to some greater or lesser degree exempt from market forces.
The common picture of "markets," in short, is that of economics as neoclassical price theory or as a science of human choice. Namely, in all sectors of human behavior not directly and effectively controlled by government, the dominant category of social ordering conduct is believed to be atomized, bilateral transactions between individuals, firms, or both. "Firms" in this picture, while seemingly out of place in a model of individuated market transactions, are really only contractual compromises occasionally needed to align incentives and reduce costs that arise in messy reality. Moreover, while it is recognized that certain other practical realities frustrate the perfect functioning of this system, it has so far seemed to triumph on the argument that the exogeneity of those market frailties leaves the basic theoretical account of markets intact, and still a useful depiction of society and guide for policy. 94 Now, only the most prosaic idolater of free markets is surprised that realworld markets tend to accrete rules, standards and institutions, and courts and economists now largely believe such things are actually quite healthy. 93. Thus the following criticism may seem a little straw-mannish, in that it may seem to attack a model economists themselves do not adopt-economics does not necessarily model "markets" as free-standing institutions analogous to government agencies or business firms. Indeed, economists do not seem to think much about what "markets" are, and rather just assume their existence. In fact, it is probably quite wrong to claim that economists think of them that way, as it confuses self-serving instincts themselves with the collection of rules, standards, and structures needed in messy reality to make voluntary exchange work. Again, though, the criticism here is not a criticism of price theory, but rather of the sociological assumption that matters not constrained by traditional government are necessarily regulated by market forces. Admittedly, some tension exists between this Article and that body of economics arguing that many or all "non-market" transactions are explainable by price theory. See, e.g., Jack Hirshleifer, The Expanding Domain of Economics, 75 AM. ECON. REV. 53 (1985) (discussing "imperialist" economic forays into a range of non-market interactions; introducing some criticisms, but finding ultimately that " [t] here is only one social science" and that eventually "economics," as improved by integrations from other disciplines, will "constitute the universal grammar of the social sciences."). Indeed, an explicit claim here will be that price theory, as a model of individual choices, cannot explain or predict events that occur under the influence of formally non-market social institutions. The basic prediction in this Article is that in fact a huge range of social choices are now made under such circumstances. 95. Since the 1970s the courts have made clear that privately devised market rules and market-facilitating institutions will be given wide latitude under antitrust and other law, at least where they are needed or useful to the healthy functioning of markets. See, e.g., Nw. Wholesale Stationers, Inc. v. Pac. Stationery & Printing Co., 472 U.S. 284 (1985) However, even admitting this as a regrettably necessary concession to the costs of transactions, many social scientists seem to take for granted that markets together comprise basically an atomistic universe of individualized, efficiently incentivized, and predominantly low-cost person-to-person transactions, which orchestrate society through interactions between persons and firms and govern the internal organization of firms themselves.
This all seems increasingly implausible. First, a little-recognized but in fact profound empirical question goes normally unasked: Is it simply not known how many choices in society are made through market processes? 96 The answer is that it is not. It finally has begun to be suggested, in the face of centuries of orthodoxy, that individuated market transactions may be neither all that common nor all that important in the actual organization of society.
97 Admittedly, neoclassical thought has devised a means by which apparently non-market, intra-firm transactions can be brought within the theory.
As a commonplace of the so-called "neoinstitutional" or (upholding restrictive membership rules of a retailer purchasing cooperative against antitrust attack, noting that they were necessary to the cooperative arrangement, and that the cooperative itself was useful to competition); Broad. Music, Inc. v. Columbia Broad. Sys., 441 U.S. 1, 18-23 (1979) (upholding a scheme of blanket licensing of the intellectual property of songwriters against antitrust attack, and noting that the arrangement alleviated otherwise prohibitive transaction costs and created the possibility of a market that otherwise would not exist); Rothery Storage & Van Co. v. Atlas Van Lines, 792 F.2d 210 (D.C. Cir. 1986) (upholding trade restraining terms in a contractual arrangement among household moving companies, and finding it to be a net efficiency-enhancing "integration" of a number of firms "by contract"); cf Board of Trade of Chicago v. United States, 246 U.S. 231 (1918) (concerning trading rules of a commodities exchange). 96. Of course, one easy, knee-jerk response is that they all are because choice always necessarily implies the agency of individual human decisionmakers, and even if in some particular transaction the individual does not formally represent his own interest, he still will serve his own self-interested psychological instincts, perhaps at the expense of his principal's interests. See, e.g., Simon, supra note 94, at 26 (characterizing the basic neoclassical argument as "that a proper explanation of an economic phenomenon will reduce it to maximizing behavior of parties who are engaged in contracting, given the circumstances that surround the transaction"); Oliver E. Williamson, The Theory of the Firm as Governance Structure: From Choice to Contract, 16 J. ECON. PERSP. 171 (2002) (asserting that the science of contract, in which parties align incentives and craft governance structures attuned to their exchange needs, is another means to study economic phenomena). But that is the whole point of the discussion here. The response is easy only if one first assumes that no matter how complex some world of institutionalized decisionmaking becomes, it can be explained by examining the individual motivations of some hypothesized contracting parties who created it. "transaction-cost" economics, when a firm resolves its make-or-buy choice in favor of "make," it nevertheless makes the resulting, internal hierarchical decisions exclusively as functions of negotiated contracts, which themselves are driven by individual incentives of the contracting parties who create or work within those firms, and are constrained only by exogenous material circumstances. In other words, the same socially optimizing forces that drive market transactions will drive the structure and behavior of firms and all other private entities. Therefore, a theory of even hegemonic firms in highly concentrated industries, which arrange some very large portion of society's basic decisions through internal fiat directives, can preserve almost undisturbed the centrality of markets and exchanges. 98 It was only natural that this model of formal organizations, driven by rational choice theory, would be adapted to describe political decisions and to public bureaucracies in particular, 99 and that the posited "privatization" choice would be modeled as the government's own "make-or-buy" decision. 100 98. See Simon, supra note 94, at 26-27. It is worth noting explicitly that most transaction cost theorists see their theory of the firm as essentially an application of neoclassical theory; this fact often seems to be misunderstood. See, e.g., OLIVER E.
WILLIAMSON, MARKETS AND HIERARCHIES: ANALYSIS AND ANTITRUST IMPLICATIONS 1
(1975) (describing his work as "complementary to, rather than a substitute for, conventional analysis"); see also Terry M. Moe, The New Economics of Organization, 28 AM. J. POL. SCI. 739, 750 (1984) (describing most transaction cost theorists this way).
99. See generally Moe, supra note 98, at 758-66 (charting the then-nascent rise of transaction-cost applications to politics and public bureaucracy, while being cautiously optimistic about the movement's promise, despite concerns that important differences exist between political organizations and the profit-motivated firms that were the traditional subject of transaction-cost models).
100. Despite the general critique to follow, I think several recent works applying transaction cost approaches offer important and promising insights. In particular, political scientist John Donahue set out an encyclopedic tour of empirical evidence comparing public and private service providers, see DONAHUE, supra note 21, at 57-78, 101-212, along with careful analysis of their comparative institutional advantages, see id. at [79] [80] [81] [82] [83] [84] [85] [86] [87] [88] [89] [90] [91] [92] [93] [94] [95] [96] [97] [98] , and the observation that the make-or-buy decision for government service boils down to consideration whether a particular function requires an input-based specification of public needs (i.e., provision by civil servants) or could adequately be gotten by output-based specification (i.e., from private sector providers), see id. at 45. A few other works have begun the task of applying the make-or-buy analysis, including one article by Oliver L. 43 (2002) (explaining that mechanisms to ensure private sector accountability are limited). These works are more preliminary, however, and they are also somewhat problematic. Namely, they fail to heed a warning from Terry Moe-that different sorts of organizations might differ in several fundamental respects that render simple application of transaction cost models ill-advised.
See Terry Moe, Politics and the Theory of Organization, 7 J.L. ECON. & ORG. 106, 120-28 (1991) . For example, despite his familiarity with Moe's work, Professor Shapiro explicitly chose to "assume that agency officials will This approach has some serious problems. The most overwhelming and obvious problem is the profound number, range and complexity of institutions the model would attempt to explain as the conscious design of rationally maximizing individuals. 0 1 But maybe a larger problem conceptually is the model's implicit assumption that any formal association can be understood to have or serve some comparatively simple purpose, which by implication of the model necessarily maximizes the interests of those who form the organization. This might sometimes make some sense, as in a profit-maximizing business firm or an ad hoc product design consortium established by competing manufacturers. Very often, however, it will not. Often, the activities of a formal association will pose only highly uncertain or ambiguous welfare payoffs for its participants. Often, the various participants will have highly differing motives with respect to the organization's activities. Indeed, frequently individual participants may come to understand their interests in the organization only during the course of participation, and therefore could hardly maximize those goals during some period of contractual formation.
1 0 2 It also would seem simply inaccurate to characterize the evolution and accretion of all social entities with decisionmaking power as deliberate creations of individuals or firms. Institutions arise too organically for them all to be characterized as creatures of contract, even broadly defined. As a separate matter, price theoretic explanations of individual behavior will have little explanatory power of the behavior of actors within many formal institutions. Actors adopt institutional arrangements that promote legislative goals at the lowest transaction cost," and adopts as his purpose "to identify[] how transaction cost analysis would assist an administrator who seeks to determine in good faith when it is advisable to involve private parties in the implementation of regulation." Shapiro, Outsourcing Government Regulation, supra, at 399-400. The remainder of his article consists of "a typology of governmentprivate relationships," many of which already exist, and an argument that "these choices constitute the same type of make-or-buy decision that economic actors confront .... " Id. at 400.
Professor Williamson, for his part, argues that in evaluating privatization choices, governments must weigh "probity" along with more straightforward efficiency concerns. However, he too seems to take government "purposes" as essentially simple and unambiguous. Incidentally, both Shapiro's and Williamson's works arguably are fairly duplicative of Donahue's earlier and more comprehensive work; Shapiro distinguishes it by arguing that Donahue focused only on non-regulatory functions, whereas Shapiro is concerned with the outsourcing of actual regulation. See id. at 414-15 & n.92. However, the analysis Shapiro sets out still resembles Donahue's quite closely, insofar as it merely analyzes relative institutional advantages as between public and private regulatory work. Williamson seems to have been unaware of Donahue's work.
101. Admittedly, transaction-cost approaches attempt to accommodate the imperfection of human ability to contract-indeed, it assumes as a basic premise that all contracts are incomplete as a result of human bounded rationality. See, e.g., Williamson, supra note 100, at 311. A great proportion of work in this area is devoted to strategies for organizational design that better addresses contracting inadequacies.
102. See Herbert A. Simon, Human Nature in Politics: The Dialogue of Psychology with Political Science, 79 AM. POL. Sci. REV. 293, 295 (1985) (noting that under realistic models of human problem solving, actors may even discover what their goals are in the course of the problem-solving process).
within those bureaucracies act subject both to restraints of the institutions' rules and norms, and they only rarely will exercise authority within their institutional roles solely for their own unambiguous benefit. Therefore, price theoretic models of individual or firm choice seem unlikely to explain either the "contractual" constraints of social decisionmaking institutions or the behavior of actors within them.
Finally, such a view again would have to remain uncritically committed to purely formal distinctions, this time between different "firms." "Firms" need not be understood, as they commonly are in both price theory and neoinstitutionalist economics, as hermetically differentiated entities that relate to one another only through unmediated market transactions. Indeed, deciding which components make up an "organization," however obvious it may seem in any particular case, is to some extent a bit of a nonsense exercise and an unnecessary one. Situations are easy to imagine in which purportedly distinct firms cooperate or interact so as to be no more than formally distinct, at least as to particular transactions.' 0 3 Indeed, antitrust, administrative, and constitutional law now broadly permit private regulation of nearly the whole range of human affairs-even by collaborations of horizontal trade competitors-and the United States economy has been pervasively so governed for a long time. 04 Thus, "markets," such as they are, in fact are regulated directly through layers of bureaucracy that differ from "government bureaucracy" only in the legal instruments by which they are constituted and constrained, and in their permissible incentives. Bureaucratization is accomplished not only by the oligopolistic fiat of large firms in concentrated industries, but also by collaborations of firms, including standard-setting ventures or product design consortia. Moreover, even where the law would prohibit direct market constraints by distinct "firms" acting in horizontal coalition, nominally distinct firms often can accomplish the same thing by consolidation or joint venture.
Thus, even the one area of significant market activity left open to most human individuals-frequent small and infrequent large retail purchases of consumer goods and services-is in fact mediated not only by our system's 103. Simon understated it in a pioneer work when he said that
[i]n complex enterprises the definition of the unit is not unambiguous-a whole agency, a bureau, or even a section in a large department may be regarded as an organization ....
[T]he smallest multi-person units are the primary groups; the largest are institutions (e.g., 'the economic system,' 'the state') and whole societies. Herbert A. Simon, Comments on the Theory of Organizations, 46 AM. POL. Sci. REV. 1130 REV. , 1130 REV. (1952 .
104. See Sagers, Legal Structure, supra note 6, at 952-53 (discussing the legal treatment undercurrent law of nominally private entities with regulatory functions); cf Sagers, Case Study, supra note 6, at 1398-1402 (discussing the range of "standard setting" activities by which nominally private organizations currently regulate much of human activity). large number of official laws, but by a whole shadowy universe of constraints imposed hierarchically within firms and collaboratively across formal institutions of various kinds. None of this "private" regulation could be modeled to fit the neoclassical vision of atomized market conduct without substantially multiplying the number of assumptions needed for the theory to remain genuinely a work of price theory. 0 5 Therefore, it is increasingly hard to see how there even are such things as "markets" as traditionally understood.
In other words, the critique here is that "markets" can be understood as a meaningful regulatory alternative to traditional "government" only if we assume that the structure and behavior of all nominally "private" institutions with power over social choices can be explained by examining the personal choices of the individuals who create them by contract (thus analogizing them to "firms" in neoinstitutionalist economics). In light of the range and complexity of such institutions, however, this must sooner or later seem hopeless even to very conservative economic thinkers.
This critique is not entirely new. It builds not only on Herbert Simon's careful critique of neoinstitutionalist economics 1 0 6 and on the recent "new institutionalism" in sociology and organization theory, 0 7 but it was also important to the original American Institutionalists to examine the actual organs of economic decisionmaking, even to the extent they accepted price theory for its own sake.
8
105. Moreover, in addition to all of these more formal constraints, even the most individuated of consumer market transactions are mediated by hugely well funded and well researched marketing efforts that, as a major purpose of their very being, exploit market dysfunction and systematic consumer irrationalities. But this and other observations about demand and rationality really go to price theory itself as a psychological model of individual choice.
106. See supra notes 96, 100, 102, 104, 108-09. 107 . See Jepperson, supra note 6, at 1 (charting the development of this movement and its general critique of atomistic, rational-actor models of social phenomena, its general disregard for the importance of institutions, and its confidence in the intentionality of organizations).
108. See, e.g., Allan G. Gruchy et al., Discussion, 47 AM. ECON. REV. 13, 13-15 (1957) There remains, then, a need for an alternative theoretical account of the current world of human governance, to which the preceding arguments have all been leading. First, there looms the question of the macrosocial what-how exactly it is that values are apportioned in society-and the question of just how that phenomenon might be changing. I think the picture generally adopted of these matters, both in the privatization literature and more generally, is inaccurate.
The conventional vision of governance and how it is changing appears to be something like this: Traditional "government," composed of entities created through authoritative legal instruments, makes and enforces policy through authoritative announcements ("law") and through provision of goods and services. Individuals and non-state associations participate in various ways, some of which may be unwholesome, but actions of government ultimately are institutionally distinct from outside influence. Forces also exist in society outside this public sphere. A comparatively minor, non-theorizable component of non-state social ordering consists of social values, norms, customs, and rules of voluntary associations; these phenomena have some complex but essentially subordinate relationship to state ordering. A much more important aspect of non-state ordering, which regulates most human behavior that is not directly controlled by the state, is the world of market transactions. The market is unlike other non-state forces in that it is not very formally institutionalized in itself, it does not reflect any malleable, historically contingent social development, and it is not likely to be consciously varied in its operations through mere human intervention. Rather, the market is the cumulative product of inalienable human physical and psychological attributes and it operates automatically. It is the invisible hand.
On this view of human governance, a conscious choice by a government actor to provide a good or service via some nominally private entity is interesting mainly in that it might result in inefficiencies or defects in democratic desiderata.
In fact, a very different story can be told, using very different imagery. Traditionally constituted entities of "government" might constitute one and perhaps quite a small component of a (very roughly) horizontal, heterarchical range of focused points of influence. It exercises influence in part through legal pronouncements that work in the bad-man manner-they constrain the behavior of judges who act as gatekeepers on official coercion. Those pronouncements have at best a complicated relationship
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HeinOnline --59 Admin. L. Rev. 71 2007 with other social phenomena. Acting along with government in this heterarchical range is a limitless array of human associations and institutions, which exist along a continuum from the unorganized and even unconscious to the highly organized and government-like. Among the powers they represent are matters beyond law-like or regulatory prescriptions, including peculiar agenda-setting phenomena that are themselves a source of power. 1 0 9 Finally, acting among these influences are forces of systematic self-service that in the aggregate have some resource allocational influence. However, such "market" influences, to the extent that they exist, must be understood at a minimum to be highly mediated by state and non-state constraints. That is, given a range of options left open after other forces in society have already limited the possible options (and possibly modified the range of choices psychologically by modifying demand and limiting perceived options), an actor still may choose the behavior that maximizes its own welfare. The "market" on this view seems less like an independent, largely autonomous player in a vertically arranged hierarchy of governance bodies, and more like a piecemeal collection of interstitial influences weaving their way here and there through constraints set in other ways.
Within this alternative model of governance, "privatizing" changes that occur within traditionally constituted government entities could also be described differently than in the more familiar version. One of the more surprising insights in this study arises at this point.
First, it was mentioned above that United States governments have not actually given away some large range of functions they once performed, as is implied in much privatization rhetoric." l 0 What has not yet been observed is that in fact United States governments have in some sense come to be responsible for inestimably more of society's functions than they once were, and most of that development has occurred in just the past few decades of allegedly ubiquitous privatization. This has occurred in some part because of the well-known expansion of federal regulation beginning in the 1960s, but more importantly it has occurred through the 109. Among government actors, the agenda-setting process was described in the influential JOHN KINGDON, AGENDAS, ALTERNATIVES AND PUBLIC POLICIES (1995) . As for the "power" implied in agenda-setting, Peter Bachrach and Morton Baratz observed in a set of studies in the 1960s that a source of social authority is the power to designate some topics the proper subject of controversy and rule others off the REv. 947 (1962) . To that end, they quote Schattschneider: "All forms of political organization have a bias in favor of the exploitation of some kinds of conflict and the suppression of others because organization is the mobilization of bias. Some issues are organized into politics while others are organized out." Id. at 949 (quoting E. E.
SCHATTSCHNEIDER, THE SEMI-SOVEREIGN PEOPLE 71 (1960)).
110. See supra notes 50-54 and accompanying text.
HeinOnline --59 Admin. L. Rev. 72 2007 enormous growth of the government's contract bureaucracy. Whatever sense in which it seems that functions given to contractors have been "privatized" is purely semantic. While it may be true that government treasuries now funnel a larger proportion of tax dollars through formally non-state vessels, they remain tax dollars distributed nominally under the supervision of oath-taking and government-paid bureaucrats and for purposes specified by bodies that in theory are democratically accountable. 11 This is an example of the problem this Article has explored: If one disregards the critique of the public-private distinction, it can be said that "government" no longer provides these outsourced functions. But that formulation reduces away most of the sociological reality here that is really interesting.
Second, this evolving institutional structure of traditional government has been a "conscious" phenomenon only in the most attenuated sense. In part, it occurred through a disaggregated collection of generally unrelated policy initiatives scattered throughout United States law and adopted throughout the twentieth century, almost all of which were invisible to the public and were visible in government only to those directly involved in specific programs.' 2 In even larger part, it reflects the expansion of the 111. Despite the ethos of "shrinking government" in which privatization rhetoric is wrapped, no one within government could really believe that government has gotten smaller. On the contrary, as many within the Beltway acknowledge, the rhetoric of "shrinking government" is tremendously misleading. The body of workers paid directly or indirectly via federal tax revenues or required by unfunded mandates is enormous and has grown much larger just since the late 1990s. The best regarded study concerning the true size of the government-co-sponsored by the Brookings Institution and the Wagner School of Public Service at New York University-shows that while politicians have continually congratulated their own efforts to shrink the government, the true size of the federal work force has actually grown substantially, especially since about 1999. While the formal, onpaper civil service has shrunk, the actual number of jobs for which the federal government and tax dollars are responsible-including jobs required by contracts, grants, and those state and local jobs required by federal mandates-is estimated at about 17 million. See Light, supra note 57, at 311-13.
112. These initiatives are numerous, sundry, and not much connected to one another. They include: (1) OMB Circular No. A-76, a policy dating to the Eisenhower Administration under which the federal government is theoretically barred from competing with the private sector in the provision of "commercial" goods or services, see supra note 5; (2) the Federal Activities Inventory Reform (FAIR) Act of 1998 , Pub. L. No. 105-270, 112 Stat. 2382 (1998 , (presently codified at the note following 31 U.S.C. § 501 (2000)), or "FAIR Act," which requires an annual accounting of all government functions that are "commercial," and is at least theoretically given teeth by the injunction of OMB Circular No. A-76 that agencies out-source commercial functions; and (3) a lengthy, century-long series of loosely connected federal policy steps to encourage private standard setting and to keep government entities out of the regulation of safety and design, including the government's role in nurturing the nominally private but very powerful American National Standards Institute, and adoption of the Federal Trade Commission Improvements Act of 1980 , Pub. L. No. 96-252, 94 Stat. 374 (1980 (presently codified at 15 U.S.C. § 57a(a)(1)(B) (2000)), which among other things shielded standard setting entities from a proposed FTC rulemaking. Among the most surprising of these steps might be the National Technology Transfer and Advancement Act of 1995 , Pub. L. No. 104-113, 110 Stat. 775 (1996 , codified at 15 U.S.C. § 272 note, and implemented through OMB Circular No. A-contract bureaucracy, and to this extent it occurred as a default or compromise, and again was not part of any overall plan. To some limited extent, it was part of a faitly conscious Cold War effort of the federal government to grow its defense capacities while escaping public attention," 3 but in recent years it appears much more commonly to have occurred as a last resort of front-line government managers simultaneously facing dwindling resources, public outcry against alleged "waste," and legislative demands for more services.
1 4 Contracting out can allow the bureaucrat to satisfy performance demands with expenditures that are much less publicly visible." 5 In any event, while government has largely lacked any overall vision of these events, 1 6 their practical effect has been greatly to expand the range of nominally private entities that are able to exploit bilateral power asymmetry."17
It seems likely that these trends will bear regrettable fruit. As is increasingly acknowledged by representatives of traditional government and others, government in recent decades literally has begun losing its ability to perform its own nominal functions. Its own contract bureaucracy has grown unmanageably large (to the extent that several federal agencies now admit they no longer know how many contractors they oversee), while government's own in-house managerial capacity has been decimated. ' 18 119. See 63 Fed. Reg. 8546 (Feb. 10, 1998) . The NTTAA mandates that federal agencies use appropriate private standards both in procurement and regulation, every time such a standard exists.
113. See generally Guttman, Governance by Contract, supra note 36. Congressional desire in this respect is easy to understand-any politician, of any persuasion and with any constituency, can benefit by providing better services and can suffer by causing increased taxes. The executive desire is more interesting-it appears to have arisen not from any executive desire for power or political favor. Rather, front-line bureaucrats have, since at least the 1940s, found themselves faced simultaneously with ever-increasing congressional demands for service provision, on the one hand, and ever tighter controls on expenditures, on the other. See GUTrMAN & WILLNER, supra note 25.
114. See generally GUTTMAN & WILLNER, supra note 25. 115. Government can grow itself without accountability in this way because government contractor employees are not normally counted in tallies of the federal workforce and because there is no easily accessed means for accounting even for how many government contracts are in existence. Thus, an agency could take on additional responsibilities performed by civil service protected agency employees only with easy public accountability. By contracting the work out, however, the agency can claim to have provided additional public services without increasing the civil service workforce and without easily traceable public expenditures. See GUTTMAN & WILLNER, supra note 25.
116. The Government Accountability Office has tried to fill that gap. See GAO, (1981) . 117. For example, under the NTTAA, discussed, supra note 112, a standard setting body can constrain the behavior of its members and the industries or conduct within its purview not only through the persuasive power of its opinion but also because its opinion will be incorporated both in government regulatory rules and in government procurement specifications.
118. A bitter irony of recent downsizing efforts is that they have simultaneously But the more important point, again, is that even this story is only one comparatively small piece of the overall picture of governance. Even those "private" entities whose social allocational influence comes from some legally formal relationship with government are only a portion of the overall complex of social ordering.
Thus, a picture of the macrosocial what could be adduced that is quite different from the picture of things contained in ordinary privatization talk. Again, in the popular imagination a sharp distinction divides "bureaucracy" and individualized market transactions. "Privatizing," especially in recent political rhetoric, means removing a function from "bureaucracy" and ceding it to the self-optimizing world of atomistic, highly incentivized competition. A better picture of the basic choice for allocation of social goods is between one kind of bureaucracy (government) or a different kind of bureaucracy (business organizations and other non-state rationalizing entities, some of which have some formal tie to traditional "government," but most of which do not). "Privatization" on this view is merely a shifting of personnel and flows of resources. It may rearrange incentives and alliances, but it is not a fundamental change in metaphysical character.
In any event, this leaves the matter of the historiographical why-why institutions have evolved in this manner and why both public and academic visions of them seem so misleading. This question seems much more speculative. As for the practical question of why institutions have evolved as they have, the location of social rationalization exclusively in bureaucracies seems mainly a compromise with brute practical circumstances-bounded human rationality, scarce resources, and expansions both in population and technology. The fullest and best theoretical treatment of this phenomenon is by sociologists Paul DiMaggio and Walter Powell, who argue that "the engine of organizational rationalization has shifted" from the desire for efficient markets to "individual efforts to deal rationally with uncertainty and constraint," efforts that take place within organizations of "key suppliers, resource and product consumers, regulatory agencies, and other organizations that produce similar services or products."" 9 Moreover, they argue that these social institutions-these "efforts to deal rationally" with circumstancesseem to grow more similar over time, which reflects something important demanded: (1) reduction of civil service employees, including procurement officials, and (2) outplacement of the formerly civil service government services through procurement contracts. In other words, at the same time that government has been laying off its procurement officers, it has hugely increased the burden of oversight work that is supposed to be done by procurement officers. See Steven L. Schooner, Competitive Sourcing Policy: More Sail Than Rudder?, 33 PUB. CONT. L.J. 263, 284-85 (2004 
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HeinOnline --59 Admin. L. Rev. 75 2007 about society. Admitting that some of this "isomorphism" of organizations could be explained by competitive forces, as has been suggested elsewhere, 120 DiMaggio and Powell argue that much institutional isomorphism has become disconnected from the rationalizing influence of market competition.
A larger implication of their work is that as institutions themselves come to have greater independent rationalizing force-as they grow in their bilateral power asymmetry vis-A-vis natural persons and other organizations-they increasingly displace the regulatory importance either of traditional government institutions or market pressures.
As for the psychological-the historiographical question of why people seem so reluctant to discard the image of governance divided between government bureaucracy and free markets-this too is mysterious and contested. Among historians, explanations abound for our domestic romance of the private; chief candidates are the Framers' fear of royal power1 21 and their experience as colonists and pioneers in a new world.
122
But again it also must reflect very basic perceptions and political desires of contemporary Americans, which are ambiguous and not ideologically specific. To doubt a robust distinction of public and private and the wouldbe corollary of free markets obviously threatens conservative or libertarian individualism, but it also threatens progressive confidence in regulatory 120. That is, in commercial markets firms are pressured by competition to choose organizational forms that give the greatest productive efficiency, and over time will tend toward the form that is most efficient. Notably, Alfred Dupont Chandler argued that organizational efficiencies explained the rise of managerial bureaucracy and the so-called "great merger movement," see CHANDLER, supra note 97, and economists of various stripes have made essentially similar arguments, see, e.g., FRANK H. EASTERBROOK & DANIEL R. THE CONSTITUTION (1985) . Historiographical debate has raged recently over whether the founding generation was genuinely individualistic in this sense, and it is said that in fact they held "republican" or some other generally communal views up until the turn of the nineteenth century. Explanations vary for founding-era republicanism, centering mainly on the philosophical predilections of the Founders, see, e.g., J.G.A. POCOCK, THE MACHIAVELLIAN MOMENT: FLORENTINE POLITICAL THOUGHT AND THE ATLANTIC REPUBLICAN TRADITION (1975) , or the religion of the mass of Americans, see BARRY ALAN SHAIN, THE MYTH OF AMERICAN INDIVIDUALISM: THE PROTESTANT ORIGINS OF AMERICAN POLITICAL THOUGHT (1994) . However, no serious disagreement exists that sometime in the early nineteenth century American political desiderata turned predominantly individualist and liberal in nature, and that we have never as a people turned back.
122. Daniel Boorstin describes a pragmatic individualism even in colonial America that led, among other things to a confidence in individual industry and distrust of the highly theorized European mercantilism of the day. See DANIEL J. BOORSTIN, THE AMERICANS: THE COLONIAL EXPERIENCE 152-58 (1958) . He attributes the rise of this thinking to the "self evidence" of American experience in the colonies, during which population and material well-being expanded at great speed and for long periods. The colonists' ongoing success through self-reliant private industry made them skeptical of Old World models of government. See id. 
THE MYTH OF "PRIVATIZA TION"
oversight by democratic and public-regarding government institutions. In short, the vision of governance built into the privatization literature is a moral aspiration, not an empirical observation. That it might also happen to be false would not prevent it from seeming indispensable to most.
CONCLUSION
In summary, then, while it seems difficult to explain exactly why, the contemporary relationship of "public" and "private" seems quite different than that normally implied in "privatization" talk.
If anything is meaningfully changing in society, the change is neither recent nor contained in the favored institutional arrangements of American bureaucrats of the late twentieth century. Rather, it seems much larger than those policy predilections and older-indeed much older-in that it reflects matters dating to the origins of Western capitalism in, say, the fifteenth century. The ancient and ongoing change is embodied in two very broad propositions, which I have been at pains to stress in this Article: First, that to the extent that they ever had even heuristic meaning, the distinctions between "public" and "private," and the corollary distinction between "law" and "non-law," are increasingly irrelevant. Second, that to the extent that they ever existed, it is increasingly the case that "free" markets no longer exist.
The consequence of these two propositions is that under the current state of human governance, the location of influence and decisionmaking for allocation of social goods normally must be within either one kind of bureaucracy (traditional government) or another (business firms or other non-state organizations). The only robust and meaningful difference between them is that one of them lacks even a nominal obligation to the public interest.
None of this is necessarily, unequivocally bad. Rationalization of social goods through non-state associations, however they happen to be organized, is not necessarily worse than rationalization through government direction or through markets and efficiently incentivized firms. However, that such a state of affairs has come to pass might suggest something about the material orientation of our development as a society. For whatever reason-one perhaps overly obvious explanation would involve technological change and population growth-our governance institutions have come to be organized in a way quite at odds with all aspects of the liberal individualism that has been our core political philosophy since at least the presidency of Thomas Jefferson. We have evolved to a state in which neither the individual franchise nor individual buying and selling decisions have any real significance at all, and all individual decisions are constrained by an astonishing array of restrictions set in ways that are [59:1 neither democratic nor efficiently incentivized. That such a thing has evolved, and that it has come about despite human intentions, might suggest that a complicated society with advanced technology and a large population is simply ill-suited for democratic capitalism.
